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Kay Schriner and Richard K. Scotch

The ADA and the Meaning of Disability

For nearly a decade, the Americans with Disabilities Act (ADA)1 has been
the main protection for people with disabilities against discrimination in
employment, public accommodations, public transportation, and telecom-
munications.2 The act, approved in 1990 by bipartisan majorities of 377 to
28 in the House of Representatives and 91 to 6 in the Senate,3 is a compre-
hensive statement of public policy: People with disabilities should not be
unfairly excluded from employment, public accommodations, and other
aspects of public life, and the federal government should act to protect
them.4

One might expect that if the ADA represented a consensus in 1990, it
would still enjoy widespread support today, and in fact, there have been no
serious attempts in Congress to repeal or signi‹cantly limit the act. How-
ever, while popular criticism of the ADA persists,5 the legal system has
become the primary arena for challenges to the ADA’s broad focus and
underlying assumptions. Complaints ‹led under the ADA have been mak-
ing their way through the administrative agencies responsible for imple-
mentation and the courts for several years now, and since 1999, the
Supreme Court has issued several key decisions concerning the ADA, some
of which involve the act’s de‹nition of disability. In this essay, we suggest
that much of the larger disagreement over the Americans with Disabilities
Act can be characterized as a clash of perspectives about the meaning of
disability. 

Disability as a Sociopolitical Construct

Opinions about the Americans with Disabilities Act depend to a large extent
on how one de‹nes disability and the nature of the problems faced by peo-
ple who have disabilities. The ADA was the culmination of a two-decade
shift in federal disability policy.6 For over a hundred years, disability has
been de‹ned in predominantly medical terms as a chronic functional inca-
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pacity whose consequence was functional limitations assumed to result
from physical or mental impairment.7 This model assumed that the primary
problem faced by people with disabilities was the incapacity to work and
otherwise participate in society. It further assumed that such incapacity was
the natural product of their impairments, and to some extent their own
“secondary” psychological reactions to their impairments.8 The corollary to
this assumption was that the role of government in assisting people with dis-
abilities was both to provide ‹nancial support to this deserving group, who
could not support themselves through no fault of their own, and to help in
the repair and rehabilitation of their damaged bodies and minds and any
psychosocial incapacity accompanying the damage.9

In the late 1960s, a fundamental transformation occurred in federal dis-
ability policy that rejected a primarily medical/clinical model of disability
and substituted a sociopolitical or minority group model.10 Under this
model, people with disabilities may be seen as a minority group subject to
unfair discrimination, and the role of government is to protect their civil
rights to political, economic, and social participation by eliminating that
discrimination.11 In such a formulation, the opportunities accorded people
with disabilities are limited far more by a discriminatory environment than
by their impairments.

In the sociopolitical model, disability is viewed not as a physical or men-
tal impairment, but as a social construction shaped by environmental fac-
tors, including physical characteristics built into the environment, cultural
attitudes and social behaviors, and the institutionalized rules, procedures,
and practices of private entities and public organizations. All of these, in
turn, re›ect overly narrow assumptions about what constitutes the normal
range of human functioning.12 Thus, the consequences of physical and
mental impairments for social participation are shaped by the expectations
and attitudes of the larger society. Michael Oliver, a leading British disabil-
ity studies scholar, writes:

All disabled people experience disability as social restriction, whether
those restrictions occur as a consequence of inaccessibly built envi-
ronments, questionable notions of intelligence and social compe-
tence, the inability of the general population to use sign language, the
lack of reading material in Braille or hostile public attitudes to people
with non-visible disabilities.13

Assumptions about how people perform everyday tasks, or about what
people can and cannot do without assistance, are built into human environ-
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ments in ways that can create barriers for those who do not conform to such
expectations. If architecture and technology are based on limited images of
“normal” physical functioning, they constrain individuals who must pursue
alternative ways of performing various tasks. Stairs can limit the entry of
people who use wheelchairs; printed words limit those who are blind. Simi-
larly, organizational routines and public policies may limit participation
through their assumptions about “normal” functioning. Fixed work sched-
ules may exclude people whose conditions make it dif‹cult for them to start
work at 8:00 A.M., or who must take more frequent time off. Eligibility
requirements for public assistance may assume that potential bene‹ciaries
either are disabled and cannot work, or can work and therefore are not dis-
abled. Thus, people with disabilities are frequently marginalized by the con-
straints of a constructed social environment in which assumptions of the
inability to participate become self-ful‹lling prophecies.

Building on this social model of disability is the assertion that, because
they collectively occupy a stigmatized social position, people with disabili-
ties occupy a social status analogous to that of racial and ethnic minori-
ties.14 People with disabilities share many of the stigmatizing experiences
and characteristics of other groups commonly recognized as minorities.
They are subject to prejudiced attitudes, discriminatory behavior, and
institutional and legal constraints that parallel those experienced by African
Americans and other disadvantaged and excluded groups.15 People with
disabilities are victimized by negative stereotypes that associate physical or
mental impairment with assumed dependence on others and a general
incapacity to perform social and economic activities.16 Such stigmatizing
assumptions can result in exclusion and social isolation through depriva-
tion of access to employment, public facilities, voting, and other forms of
civic involvement.17 Because of these factors, people with disabilities are
denied the opportunity to fully participate in society, a form of exclusion
that public policy has de‹ned as discrimination.18 Using the Civil Rights
Act of 1964 as its legislative model, the ADA seeks to eliminate this discrim-
ination.19 The sociologist Paul Higgins writes of the broad goals of the
ADA:

Rather than (primarily) looking to individual characteristics to
understand the dif‹culties experienced by people with disabilities,
rights encourage us, even require us, to evaluate our practices that
may limit people with disabilities. Rights empower people with dis-
abilities. With rights, people with disabilities may legitimately contest
what they perceive to be illegitimate treatment of them. No longer
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must they endure arrangements that disadvantage them to the advan-
tage of nondisabled citizens.20

The ADA can be seen as more than a speci‹c protection from discrimi-
nation—it is also a policy commitment to the social inclusion of people
with disabilities. In 1986, the National Council of the Handicapped, a pres-
identially appointed advisory body, issued a report titled Toward Indepen-
dence that helped lay the groundwork for the development of the ADA.21

The report stated that

[existing] handicap nondiscrimination laws fail to serve the central
purpose of any human rights law—providing a strong statement of a
societal imperative. An adequate equal opportunity law for persons
with disabilities will seek to obtain the voluntary compliance of the
great majority of law-abiding citizens by notifying them that discrim-
ination against persons with disabilities will no longer be tolerated by
our society.22

Similarly, in the introduction to her authoritative, edited volume writ-
ten immediately after the ADA’s passage, Jane West wrote:

The ADA is a law that sends a clear message about what our society’s
attitudes should be toward persons with disabilities. The ADA is an
orienting framework that can be used to construct a comprehensive
service-delivery system. . . . The ADA is intended to open the doors of
society and keep them open.23

The Consequences of a Sociopolitical Model of Disability

Because of the ADA’s reliance on a sociopolitical model of disability, it does
not employ a simple conception of who is to be considered to have a dis-
ability and under what circumstances the treatment given a person with a
disability should be considered discriminatory. The sociopolitical model
provides a complex view of disability and disability-related discrimination
by focusing upon the relationship between an individual’s impairment and
the nature of the environment in which that individual must function. For
example, the employment provisions of the ADA de‹ne a quali‹ed person
with a disability in terms of her ability to perform the essential functions of
a job with or without reasonable accommodation.24 This de‹nition relies
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on an analysis of the characteristics of the job as well as the characteristics
of the person seeking the job.25 As the statute is applied, the perceptions
and expectations associated with disability and work help to shape judg-
ments about the capacity of persons with a disability to perform adequately
within speci‹c environments.

Because of this reliance upon knowledge of the environment, the appli-
cation of the ADA to speci‹c situations may not embody a clear, abstract,
behavioral standard of differential treatment. While the statute provides a
number of speci‹c examples of disability-related discrimination26 and of
reasonable accommodation,27 the complexity of disability28 and of work-
places29 may mean that the ADA will lead to a wide variety of resolutions
based on speci‹c combinations of individual impairments, potential envi-
ronmental obstacles, and possible adaptations by the person with the
impairment. The application of ADA criteria will almost inevitably vary
among individuals and across various social settings, and may pose unusual
problems of interpretation for federal regulators and the courts. Paul
Hearne, the director of the National Council on Disability from 1988 to
1989, writes, “The required type of accommodation will obviously vary
with the individual employee, the requirements—and the purposes—of a
particular job, and the environment of each workplace.”30

The ADA was intended by its framers to change assumptions about how
speci‹c physical or mental impairments affect functioning.31 Yet if the mar-
ginalization of people with disabilities is the result of social processes that
are embedded in our culture, then it is not surprising that governmental
and legal institutions as well have employed a traditional medical model of
disability.32 Public of‹cials and the courts frequently mirror well-estab-
lished limiting assumptions about people with disabilities.33 The statute’s
broad de‹nitions of who has a legitimate disability, what constitutes dis-
crimination on the basis of disability, and what remedies are appropriate in
countering such discrimination may be at odds with popular understand-
ings of who should be treated as “truly” disabled, what their problems are,
and what protections they deserve from regulators and the courts.

Further, the ›exibility written into the statute may have led to a greater
reliance on popular and limited conceptions of what people with various
impairments can and should be allowed to do. Donald O. Parsons wrote
shortly after the ADA’s passage:

The human factor is likely to affect judicial behavior. . . . Cases that
are either factually ambiguous or highly emotional are likely to be
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determined primarily by judicial preference. . . . How a judge views
such cases will vary from judge to judge.34

The Conservative Critique: Economic and Moral Dimensions
of Disability

Critics in Congress, academia, and the media have attacked the ADA’s
mandates, expressing skepticism over the validity of the claims of those
seeking protection from discrimination related to disability and the ef‹cacy
of a civil rights (as opposed to a market) approach to improving the status
of people with disabilities.35 To critics, the ADA is a case of ill-considered
social engineering in which an overly broad category of putative victims
claimed unreasonable accommodations from society. For example, Dick
Armey, Republican House Majority Leader since 1994, has called the ADA
“a disaster,” predicting, “Under my majority leadership, the disabilities act
will be revisited and will be written properly so its focus and intent goes to
people with genuine disabilities.”36

As discussed above, the medical model of disability characterizes people
with disabilities as having pathological individual attributes, typically
linked to incapacity and dependence, which in turn may lead to social and
economic isolation. This model can accommodate recognition of discrim-
ination as a problem associated with disability, but it emphasizes that peo-
ple with disabilities must “overcome” the limitations of their impairments
in order to function in society. By focusing on adaptations required from
people with disabilities, the medical model implies far less from employers
or other social gatekeepers in terms of accommodation since the environ-
ment is taken as given.37 With regard to employment, the model suggests
that people with disabilities ought to adapt themselves to the demands of
productivity set in the marketplace. Ef‹ciency concerns of ‹rms should
outweigh claims of disabled job applicants, despite any social costs (or in
the language of economics, negative externalities) that might be generated
for society at large. One leading critic, Carolyn Weaver, has written of the
ADA:

The legislation thus includes in the protected population people who,
in an economic sense, are not as productive or do not make the same
contribution to the pro‹tability of the ‹rm as other people with the
same quali‹cations. (These are the people who can perform only the
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essential functions of the job and who can do so only with accommo-
dation.) While promoting the employment of this much broader
group may be a highly desirable social goal, the antidiscrimination–
reasonable accommodation approach is a costly and inef‹cient way
of doing so and is likely to have highly undesirable distributional con-
sequences.38

The conservative critique of the ADA is not solely based on grounds of
economic ef‹ciency, however. Beyond the issue of productivity is a recur-
rent concern about the moral legitimacy of claims made by individuals
with disabilities on employers and public of‹cials. The issue of moral basis
for disability policy is a recurrent historical theme in American social wel-
fare policy. Deborah Stone writes that the popular conception of disability
“is best understood as a moral notion. . . . Disability . . . is an essential part
of the moral economy.”39 Similarly, Theda Skocpol writes, “Institutional
and cultural oppositions between the morally ‘deserving’ and the less
deserving run like fault lines through the entire history of American social
provision.”40

Political conservatives have traditionally expressed concerns in social
policy debates that “undeserving” people might bene‹t from public pro-
grams.41 The ADA’s legislative history establishes a broad and comprehen-
sive de‹nition of disability, including people with HIV/AIDS, most psychi-
atric conditions, and those with a history of substance abuse.42

Conservative critics expressed great discomfort with this broad de‹nition.
For example, a publication of the Republican National Committee has
included the ADA’s regulations among those that are well intentioned but
spiraling “out of control,” at least in part because of their inclusion of “drug
abusers, the obese and the ‘emotionally disturbed’” among those pro-
tected.43

Frequently there is a moral dimension to this concern. Individuals who
have conditions that are associated with engaging in morally questionable
behavior or who are perceived as representing a lack of self-control or poor
character may be seen as unworthy of public support. Even for some within
the disability community, individuals with these conditions are not consid-
ered to be in the same moral category as people with visual or hearing
impairments, or those who use wheelchairs. Some critics would even ques-
tion the legitimacy of coverage for individuals with back problems, the
impairment (along with spinal conditions) most often cited in early ADA
complaints,44 because the diagnosis of such problems is often based on self-
reports of pain and the inability to perform certain tasks.45
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Similar doubts may be raised about the moral legitimacy of the ADA by
complaints that are based on conditions that some may perceive as frivo-
lous expressions of self-indulgent victimhood such as obesity or chemical
sensitivity. While people portrayed in media accounts as sad, angry, or
troubled may have bona ‹de disabling conditions under the ADA’s
de‹nitions, there may be little public sympathy for their claims. Media cov-
erage of individuals claiming discrimination because they are fat, or pho-
bic, or sensitive to environmental chemicals may color public perceptions
of disability discrimination, regardless of the legal validity of the com-
plaints or their ultimate disposition. The focus of criticism and stories in
the media may create an image among the public about who bene‹ts from
the law that may overshadow the empirical reality of the great majority of
disability discrimination and its victims.46

Do such concerns, based on perceptions shaped by the lenses of a lim-
ited, skeptical, and stigmatizing model of disability, constitute a backlash to
the Americans with Disabilities Act? The act is still in place, unamended
and intact, and there has been no serious attempt to repeal it, even at the
zenith of conservative power in Congress. Similarly, there have been media
accounts that cast a skeptical light on the act,47 but these may be no worse
than traditional coverage of disability rights issues. A few media horror sto-
ries have not led to any major public outcry against the ADA or people with
disabilities. From a larger social standpoint, then, there may be a reservoir
of good will toward the concepts underlying the ADA and toward protect-
ing people with disabilities from discrimination and unfair treatment.
Despite some high-pro‹le grumbling from political conservatives, the
Americans with Disabilities Act appears to enjoy strong support among the
public and two of the three branches of government. 

The ADA and the Courts

The courts, however, are a different matter. The decade-long period of
judicial interpretation of the ADA has raised serious doubts about its
potential to accomplish the far-reaching results envisioned at its passage.
Among other problems, we have seen many persons with disabilities
refused coverage under the ADA and challenges mounted to the federal
government’s incursion into state affairs. To some degree, these events are
part of a larger move to rebalance federal-state relations.48 But they also
re›ect a deep and abiding misunderstanding of (and perhaps hostility
toward) the ADA’s formulation of disability discrimination and the nature
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of the remedies it would impose. The developments of the last ten years
now suggest that the ADA is insuf‹cient to accomplish the social change
required to ensure equal opportunity for persons with disabilities, particu-
larly in the contemporary legal climate.

A primary concern is the inability of disabled individuals to get their day
in court. In case after case, courts have ruled that plaintiffs are not covered
under the ADA’s three-prong de‹nition, which provides coverage to indi-
viduals with “a physical or mental impairment that substantially limits one
or more of the major life activities,” who have “a record of such an impair-
ment,” or who are “regarded as having such an impairment.” Quite unex-
pectedly, courts have applied narrow interpretations of the definition, with
the end result being what one commentator has referred to as “the incred-
ible shrinking protected class.”49

The instances of de‹nitional narrowing are legion. Many of these cases
involve the application of the ADA’s ‹rst de‹nitional prong. The presence
of a serious physical or mental impairment often is insuf‹cient to convince
a court that the individual is covered by the act. Rather, courts are examin-
ing in great detail the effect such an impairment has on the individual’s
capacity to function. In contrast to case law under the Rehabilitation Act
(on which the ADA’s disability de‹nition was based and under which indi-
viduals with impairments typically easily met the threshold de‹nition),
plaintiffs are routinely being carefully scrutinized to determine their status.
In one instance, for example, a law ‹rm that had terminated a legal secre-
tary for poor performance was granted summary judgment on the basis
that she was not a covered individual under the ADA. The court held that
the secretary’s condition (ulcerative colitis of the rectum that caused “fre-
quent and painful diarrhea, stomach cramps, and rectal bleeding”) was not
an impairment that substantially limited a major life activity, despite the
plaintiff’s contention that her condition affected her ability to care for her-
self and eliminate bodily waste.50 In another, a plaintiff with a serious arm
injury that affected her ability to lift, hold, and manipulate objects was
ruled not disabled because the effect of her impairment was not substan-
tial.51 Neither plaintiff was given the opportunity to have her case heard on
the merits. 

The failure of the courts to ‹nd plaintiffs covered by the ADA at times
appears simply absurd. The Fifth Circuit court held in Robinson v. Global
Marine Drilling Co. that a man whose lung capacity was 50 percent of nor-
mal due to asbestosis was not substantially limited in a major life activity,
though the plaintiff experienced shortness of breath when climbing stairs
or ladders. Breathing is a major life activity, said the court, but “[s]everal
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instances of shortness of breath when climbing stairs do not rise to the level
of substantially limiting the major life activity of breathing.”52 The Fifth
Circuit overturned a jury verdict in Robinson’s favor because he was not
covered by the ADA.

Often plaintiffs are denied coverage under the ADA because courts
interpret the “substantially limited” provision as applied to the major life
activity of working to mean that a plaintiff must be restricted in the ability
to perform a whole class of jobs, not just the speci‹c job at issue. This ten-
dency started with a few cases decided under the Rehabilitation Act and
intensi‹ed following passage of the ADA. Under this analysis, a plaintiff
would have to show that he or she was “signi‹cantly restricted in the abil-
ity to perform either a class of jobs or a broad range of jobs in various
classes as compared to the average person having comparable training,
skills and abilities.”53

A typical example is that of Allan Redlich, a law professor whose stroke
in 1983 left him partially paralyzed. Redlich claimed that the law school had
discriminated against him because of his disability when it granted him
lower pay raises following his stroke. The court granted summary judg-
ment to the university, holding that the professor was not substantially lim-
ited in working. Relying on the plaintiff’s own evidence regarding his ongo-
ing teaching, research, and service activities, the court ruled that he was not
“signi‹cantly restricted in his ability to perform the class of job in which he
was engaged, that of law professor.”54

Other discrimination claims have foundered on the question of what
constitutes a major life activity. Courts have placed great emphasis on the
requirement that the life activity that is affected by an impairment is in fact
major. One plaintiff diagnosed as mildly mentally retarded and learning
disabled experienced a “breakdown” because of the stress caused when her
employer required employees to reorganize into teams, with each member
bearing new responsibility for the performance of all team tasks rather than
the one discrete task each had been previously assigned. The company sub-
sequently claimed that the employee, Denise Anderson, was not “disabled”
as de‹ned by the ADA because her impairment did not cause a substantial
limitation in a major life activity—despite her claim that her mother
tended to her business affairs because of her incapacity. The court ruled
that taking care of one’s business affairs “might be a sub-category of the
major life activity of taking care of one’s self” but “is not a stand-alone
major life activity.”55

In other instances, courts refuse to de‹ne a person as covered by the
ADA by virtue of being “regarded as” having an impairment that substan-
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tially limits major life activities. One plaintiff with breast cancer alleged that
her employer “regarded” her as having a disability based on statements
made by her supervisor, including that her breasts were not worth saving
and that she glowed in the dark.56 The court disagreed, saying that while
such comments were “beneath contempt,” they did not prove that the
employer considered the woman to have a substantially limiting impair-
ment, and thus she was not covered under the ADA’s “regarded as” prong.
In another instance, Mayerson reports that her client, a man wearing a
hearing aid, was not allowed to pursue his claim of discrimination because
the court ruled that his employer did not regard him as disabled, even
though the employer admitted that the plaintiff was not hired “because he
wore a hearing aid.”57

The Supreme Court has added to the problem with their decisions
regarding the use of mitigating measures. The question of mitigating mea-
sures arises when an individual with an impairment uses medication,
devices, or equipment to improve functioning. The use of mitigating mea-
sures was discussed during the writing of the ADA, and Congress indicated
its intent that plaintiffs’ disability status be determined without regard to
the use of such measure.58 But in three cases involving the use of mitigating
measures, the Supreme Court held that the determination of whether
plaintiffs are disabled under the ADA must take into account the use of
such measures—in direct contradiction of congressional intent. In Sutton
v. United Airlines, Inc., the Court considered the case of twin sisters with
severe myopia who wore corrective lenses but were denied employment as
pilots by United Airlines because they failed to meet the visual acuity
requirement. The Court held that they were not substantially limited in a
major life activity—as determined in an individualized assessment of their
status when wearing corrective lenses. In other words, “disability under the
Act is to be determined with reference to corrective measures.”59 Two com-
panion cases proceeded along similar lines. In Murphy v. United Parcel Ser-
vice,60 a mechanic who took medication for high blood pressure was deter-
mined not to have a disability because his medical condition was
controlled. In Albertson’s, Inc. v. Kirkingburg,61 the Court held that an
employer’s reliance on federal regulations specifying vision requirements
for commercial drivers should not be interpreted as meaning that the
employer regarded an employee with monocular vision as having a disabil-
ity under the “regarded as” prong of the de‹nition. 

Observers have interpreted these various rulings as related to more gen-
eral trends within the federal courts and to the courts’ experience with
other federal disability legislation. Some courts are applying rules of textu-
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alism to their readings of the Americans with Disabilities Act in ways that
effectively reduce its reach, contrary to the intent of Congress. This has
been especially apparent in the disability de‹nition cases. The training of
defense attorneys following the passage of the ADA may partly account for
this trend. Chai Feldblum argues that because many of these attorneys were
unfamiliar with the more generous interpretation of the Rehabilitation
Act’s de‹nition of disability (on which the ADA’s de‹nition was based),
they were more likely to parse the three-prong de‹nition—especially in
light of the ADA regulations that emphasized individualized assessment
and the importance of the substantial limitation and major life activity pro-
visions.62

But the trend toward textualism—in which courts rely on the “plain
meaning” of the statute itself with little or no regard for the explanations of
statutory language likely to be found within the legislative history—exacer-
bates the problem by limiting the knowledge base on which courts can rely
to understand the intentions of Congress when it passes broad remedial
legislation such as the ADA. This no doubt has contributed to the poor
showing of plaintiffs in the courts; a recent study by the ABA’s Commission
on Mental and Physical Disability Law shows that defendants prevailed in
92 percent of the cases.63

It may also be that courts’ experience with disabled individuals them-
selves is a reason for the unexpected reactions some people with disabilities
have encountered. The traditional disabled plaintiff appearing in federal
court is the individual seeking disability insurance bene‹ts where the evi-
dence presented concerns that person’s inability to work, which in turn
secures an economic bene‹t from the insurance program. Courts’ experi-
ence with this type of claim may explain their tendency to evaluate the dis-
ability status of a plaintiff in terms of work capacity. When courts are used
to hearing plaintiffs proclaim their inability to work (a showing necessary
to qualify for income from the program), they may be more likely to apply
a work-based evaluation in ADA cases as well, and thus the tendency of the
courts to assess the major life activity in terms of work ability.64

The courts’ history with disability insurance applicants may also help
account for the apparent hostility of some courts toward plaintiffs for
rights-based claims under the Americans with Disabilities Act. Some plain-
tiffs, argues Fordham law professor Diller, have been seen as “whiners mak-
ing excuses.”65 Rather than perceiving these issues as involving protections
against disability-based discrimination in the workplace, courts have
tended to view ADA cases as “requests for special bene‹ts made by employ-
ees who are performing poorly.”66
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The upshot of case law over the last decade is that courts have a trou-
bling proclivity to ‹nd that “no one has a disability.”67 At the very least, it is
quite possible that an individual with say, epilepsy, will be considered as
having a disability in one court but not another.68 With these unforeseen
applications of the ADA, plaintiffs face daunting challenges in proving that
they are covered individuals under the act. We are thus left wondering how
the ADA’s other provisions would be interpreted in these cases. Given that
civil rights statutes historically have been broadly interpreted by the courts,
in part to ensure that the complaints of aggrieved persons will be heard, it
is disappointing that disabled plaintiffs were not given the opportunity to
prove their allegations of discrimination. Halting the process at the thresh-
old question of coverage has kept many disabled persons from arguing
their cases in the courts, despite Congress’s intention that they be permit-
ted to have their claims heard. 

Arguing the cases on the merits would be far preferable to dismissing
them outright on the basis of an overly narrow application of the ADA’s
de‹nition of disability. Then we might be able to determine what work-
place arrangements can and must be modi‹ed to accommodate a wider
range of human characteristics. Is it not more relevant to debate the busi-
ness necessity of say, vision requirements for airline pilots than whether
applicants using corrective lenses are “disabled” under the ADA? Is it not
more important that we contest the applicability of a blood pressure
requirement for truck drivers than whether the driver who medicates his
high blood pressure is “disabled”? The law professor’s claim of discrimina-
tion may have been dismissed due to his failure to provide suf‹cient evi-
dence, as Chai Feldblum has suggested,69 but at least we would have to con-
front the professor’s argument that the lower pay raises he received
constituted disability discrimination. Similarly, Arlene Mayerson’s deaf
client should have had the opportunity to de‹ne the employer’s decision to
not hire him “because he wore a hearing aid” as discriminatory and thus
illegal under the ADA.

In addition to the narrow issue of statutory interpretation regarding the
class of individuals protected by the ADA, there is also the broader question
of what conduct violates the constitutional guarantee to equal protection
under the law. Recent shifts in constitutional interpretation are calling into
question a basic premise of the ADA—that the failure to provide reason-
able accommodations to persons with disabilities constitutes disability dis-
crimination and thus violates the Fourteenth Amendment. In the 1985 Cle-
burne decision, the Supreme Court followed its practice of deferring to
state legislatures in treating some groups of individuals differently than
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others, but held that such classi‹cations must be “rationally related to a
legitimate state interest.”70 Conduct re›ecting “mere negative attitudes”
and “vague, undifferentiated fears” would violate the Fourteenth Amend-
ment’s equal protection clause.71

In hearings on the ADA, Congress expanded on the analysis of disabil-
ity-based discrimination. Hearing testimony from numerous sources,
including the U.S. Commission on Civil Rights, the Advisory Commission
on Intergovernmental Relations, and the congressionally appointed Task
Force on the Rights and Empowerment of Americans with Disabilities,
Congress accumulated an extensive record of discriminatory conduct
based on discomfort and aversion, stigmatization, stereotyping, and pater-
nalism.72 Finally it fashioned a broad remedy that would affect both the pri-
vate and public sectors. 

The Americans with Disabilities Act thus was based on precedent and
legislative fact-‹nding. Consistent with Fourteenth Amendment jurispru-
dence, Congress believed it had acted appropriately and constitutionally to
remedy a long history of disability-based discrimination at the hands of the
states and other actors. Recently, however, the ground of constitutional
interpretation has shifted, with more emphasis placed on the rights of states
to govern their own affairs without the heavy hand of federal interference.
In a series of cases, the Supreme Court has reshaped the relationship
between the national and state governments. Federal action is now con-
strained by requirements that, ‹rst, there be a showing of unconstitutional
conduct by the states that justi‹es federal law, and, second, that federal
action is congruent and proportional to the constitutional violation. Con-
gress may enact legislation “both to remedy and to deter violation[s] of
rights guaranteed [by the Fourteenth Amendment] by prohibiting a some-
what broader swath of conduct, including that which is not itself forbidden
by the Amendment’s text.”73 The congruence and proportionality test
applies to the size of the swath; the “bigger the jelly center (constitutional
violations), the bigger the donut (swath) can be.”74

In University of Alabama v. Garrett, the Supreme Court applied these
tests in deciding whether Congress had the authority to abrogate states’
Eleventh Amendment immunity to private lawsuits for money damages
brought under Title I of the ADA. The Court held that Congress had failed
to compile a record of disability discrimination that would justify the
imposition of the ADA’s requirements on the states. The majority cited the
small number of instances of states’ employment-related discrimination in
the legislative record and concluded that these failed to meet the standard
it has set for demonstrating the presence of unconstitutional conduct by
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the states. The incidents considered by Congress “taken together fall far
short of even suggesting the pattern of unconstitutional discrimination”
required.75 The Court went further. Even if it were to ‹nd the record satis-
factory, there would still be questions regarding the congruence and pro-
portionality of the ADA’s requirements for reasonable accommodations.
The provision of reasonable accommodations to ensure equal access to the
workplace “far exceeds what is constitutionally required” because it “makes
unlawful a range of alternate responses that would be reasonable but would
fall short of imposing an ‘undue burden’ on the employer.”76 In the context
of employment, states could “quite hard headedly—and perhaps hard-
heartedly” enforce job quali‹cations that “do not make allowance for the
disabled.”77 It “would be entirely rational (and therefore constitutional) for
a state employer to conserve scarce ‹nancial resources by hiring employees
who are able to use existing facilities. . . .”78

The Court’s decision in Garrett appears to depart from the formulation
of unconstitutional state conduct found in Cleburne and related cases. Cle-
burne has emphasized that disability-based distinctions based on negative
attitudes and fear raise concern about the rationality of such distinctions
and thus their constitutionality, but Garrett strongly suggests that the cur-
rent Court is less troubled by these attitudinal indicators. Negative atti-
tudes and fear may accompany irrational conduct, but “their presence alone
does not a constitutional violation make.”79 A claim of irrational distinc-
tion will have to “negative ‘any reasonably conceivable state of facts that
could provide a rational basis for the classi‹cation.’”80

This conclusion seems to indicate a misunderstanding of the nature and
extent of disability discrimination. The “rationality” of job performance
standards and other employment-related practices may be apparent only to
those who possess the very attitudes and fears that the Court now says are
constitutional. Arguing for the presence of, for example, rigid physical
examination requirements that are entirely irrelevant to job performance
of the jobs in question may be justi‹ed as rational by those who believe
myths about the incapacities of persons with impairments. A requirement
that individuals with amputated limbs wear prostheses before they can be
hired, even when it might not be required to meet job demands, may
appear rational to an observer who ‹nds negative reactions to the absence
of limbs unobjectionable.81 The majority does not deny that there is dis-
criminatory behavior. Indeed, the opinion notes that Congress’s general
‹ndings regarding the presence of disability discrimination were supported
by the record assembled during debate on the ADA.82 The Court simply
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refuses to elevate it to its proper place as unconstitutional inequality before
the law. 

By apparently retreating from Cleburne, the Garrett Court seems to
grant a pass to states to make distinctions that might be justi‹ed before an
uninquisitive court. The rational basis test requires the Court to be defer-
ential toward the people’s legislative representatives who consider a range
of facts and views in their policy deliberations. But in Cleburne, a city’s
denial of a special use permit for a group home for individuals with intel-
lectual impairments was subjected to a close inspection to determine the
motives of city of‹cials. Finding that their conduct rested on irrational
prejudice, the denial was found to be an unconstitutional violation of the
Fourteenth Amendment. 

In Garrett, the Court directed its deference differently, showing consid-
erably more deference to state legislatures than it did to the federal legisla-
ture. The double standard did not go unnoticed by the minority, who said
that “it is dif‹cult to understand why the Court, which applies minimum
rational-basis review to statutes that burden persons with disabilities . . .
subjects to far stricter scrutiny a statute that seeks to help those same indi-
viduals.”83 In any event, the Garrett decision suggests that the judiciary will
be less likely to scrutinize the motive of states than it was under Cleburne.

The Garrett decision is perhaps an unfortunate harbinger of legal things
to come. If abandoning “hardheaded” and “hard-hearted” conduct that
may also re›ect negative attitudes and fear is not required to accommodate
people with disabilities, the likelihood is that the lives of people with dis-
abilities will not be much improved, at least not at the behest of the courts
under the Americans with Disabilities Act. This conduct is precisely the
sort Congress meant to address by the ADA, and the courts’ narrowing of
its scope renders it less effective. Clearly, raising the consciousness of the
current Court about the nature and extent of disability-based discrimina-
tion is an un‹nished task. 

The Policy Implications of the Human Variation Model

The potential utility of the Americans with Disabilities Act to improve the
lives of people with disabilities depends on its full and faithful interpreta-
tion by the courts, but, with or without that, we must also consider the
potential of the ADA to reach all the barriers encountered by individuals
with disabilities in their quest for equality and integration. Resting our col-
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lective hopes on a civil rights strategy could have paid off—in theory at
least. The ADA’s disparate impact prohibition and reasonable accommo-
dation requirement, properly understood, offer the possibility for
signi‹cant reconstruction of social attitudes and practices as well as the
built environment. But for it to accomplish the far-reaching change that is
necessary would require a much more receptive judiciary than currently
exists and, given the dif‹culty of using the law to produce a change of heart,
probably a more receptive public as well. Moreover, the inherent limita-
tions of the sociopolitical/civil rights model—as applied in the context of
American political and legal tradition—pose conceptual and practical
obstacles to the transformation of society. 

The limitations of the sociopolitical model of disability and its predeces-
sors suggest that approaches such as the human variation model may be
necessary for us to fully understand and address the obstacles of participa-
tion and integration faced by people with disabilities. The human variation
model, as we have already indicated, may help us ‹nd a way out of the con-
ceptual morass of disability by starting from the assumption that person-
environment relationships and interactions are complex and in constant
›ux. An individual with an impairment may be disabled at one moment
and not the next depending on the environment in which she ‹nds herself.
Impairments themselves can be temporary, permanent, or cyclical.84 The
relationship between impairment and life roles such as working also may
vary from individual to individual. Two individuals with the same “objec-
tive” condition such as, say, arthritis may respond very differently, with one
continuing to work and the other not. Systemic conditions too are varied
and variable. Family structures and resources differ; one community may
offer more support to individuals who need it than another, and some
employers are more responsive to the needs of their employees and their
families than are others. Macrosystem conditions such as the economic
cycle can dictate patterns of unemployment and underemployment that
more indirectly affect the ability of individuals with various impairments to
participate in the workforce. When the labor market offers fewer full-time
permanent positions and more contingent and part-time positions, the rel-
ative ability of the individual with a disability to work will be affected.85

A singular reliance on prohibitions to discrimination will almost cer-
tainly fail to reach all of the nooks and crannies where disadvantage is
lodged in these complex person-environment relationships. Not every bar-
rier is the result of prejudice and discrimination, or even unintentional dif-
ferential treatment that creates an obstacle; impairments themselves often

180 Backlash Against the ADA

This content downloaded from 129.174.21.5 on Mon, 22 Jul 2019 10:57:18 UTC
All use subject to https://about.jstor.org/terms



cause differences in functional abilities that are relevant to considerations
of possible public policy responses. Even the broad de‹nition of disability
discrimination that requires reasonable accommodations and modi‹ca-
tions and that prohibits disparate impact could not address all of the
impediments faced by persons with impairments. In many cases, the less
advantaged life circumstances of individuals with disabilities are caused by
multiple factors that no doubt include these forms of discrimination but
also include atypical physical and mental functioning. Responding to these
many causal factors will require several coordinated approaches to address
the full range of variables that might contribute to an optimal person-envi-
ronment ‹t.

The ADA’s reasonable accommodation and modi‹cation requirements
are clearly among the approaches that are required to broaden the range of
environmental niches for individuals. The ADA’s essential message is that
social institutions can and should embrace more ›exibility in arranging
workplaces and other environmental settings. When employers allow indi-
viduals with health conditions ›exible work schedules to pursue medical
treatment while still performing the essential functions of a job, it increases
the probability that such persons can maintain employment. If employers
were to permit persons with limited intellectual abilities to perform a
speci‹c job even when other employees were required to perform a wide
range of jobs, it would create a niche in which those individuals could func-
tion and be valued. But when achieved by virtue of a legal mandate, such
accommodation may come at a high price by creating confrontation where
cooperation would be preferred. As we have stated elsewhere:

A human variation perspective on employment suggests that lack of
access to employment by persons with disabilities be resolved by
cooperatively maximizing each individual’s productivity rather than
by staking out and defending legal entitlements to employment based
on membership in a minority group. The perspective de‹nes the
problem of employing people with disabilities as one of having
employers view individuals as potential contributors rather than as
members of groups whose legal status threatens the autonomy of
business judgments.86

We also may need to consider the possibility that there are limits to envi-
ronmental ›exibility.87 Of course, the ADA recognizes this in its require-
ment that a disabled person be “otherwise quali‹ed” and able to perform

The ADA and the Meaning of Disability 181

This content downloaded from 129.174.21.5 on Mon, 22 Jul 2019 10:57:18 UTC
All use subject to https://about.jstor.org/terms



the essential functions of the job with reasonable accommodations if nec-
essary. Employers are not required to employ individuals who cannot meet
the needs of the ‹rm.

There are numerous impairments that, in the context of the workplace,
may so seriously interfere with an individual’s ability to perform a particu-
lar job that no reasonable accommodation will suf‹ce. Some conditions
may so inhibit an individual’s work performance that the person is unable
to perform a job’s essential functions. The determination of whether indi-
viduals are “otherwise quali‹ed” when those individuals have mental ill-
ness are illustrative in this regard. Employers have not been required by the
courts to continue to employ

a programmer with depression whose workplace stress could not be
controlled suf‹ciently by reducing her overtime and avoiding dead-
line-intensive work; a man with recurrent depression who had
dif‹culty completing tasks on time, getting along with his boss, and
supervising other people; a ‹eld representative with a bipolar disor-
der who acted inappropriately with co-workers and had requested a
second extended medical leave of absence for treatment; a restaurant
manager with depression who could only work the day shift and no
more than 40 hours a week; a customer service representative whose
panic attacks prevented her from using the telephone.88

In each case, the individual’s ability to do the job (with reasonable
accommodations if necessary) was the issue. Employers were not required
to alter the workplace so much with respect to those particular jobs that it
could accommodate the differences of these individuals. 

When viewed from this perspective, the ADA’s inherent limitations
(quite apart from its interpretation by the courts) become starkly apparent.
Employers and other covered entities are not required to make changes in
their normal course of business that would pose undue burdens or funda-
mentally alter programs or activities. Indeed, the evidence thus far strongly
suggests that not only are defendants winning many more ADA cases than
would be expected, but also that those individuals who are bene‹ting are
those whose impairments are less severe, not those persons whose more
severe disabilities (such as mental illness and intellectual disability) make
them among the most vulnerable members of the disability community.89

Improving the opportunities for integration and participation for these
more severely impaired individuals will require social welfare policies of
the type more traditionally thought of as disability policy. Though these
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must be reformed to re›ect more contemporary notions about the capabil-
ities of persons with disabilities (as in the new work incentives that may
help disability insurance bene‹ciaries return to work) and the importance
of the environment (as in programs to further integration by subsidizing
home ownership among persons with intellectual disabilities), they are
nonetheless an integral part of a modern disability policy agenda.

Approaches that would “incentivize” employment and other desirable
outcomes may also be required. Burkhauser90 has proposed tax credits for
employers’ and individuals’ accommodation expenses to encourage the
provision of accommodations in the workplace, as well as income subsidies
for persons with disabilities who are in the labor force. These are possible
policy choices that are conceptually independent of rights-based claims
and thus have the advantage of avoiding the disputes such claims provoke
(though they admittedly have disadvantages all their own).

Civil Rights and Social Change

The Americans with Disabilities Act is a potentially crucial protection for
people with disabilities. Beyond the speci‹c outcomes of legal proceedings,
the ADA’s mandates have led to signi‹cant expansion of access to the
social, economic, and political mainstream by raising awareness about dis-
ability issues and by providing incentives to businesses and other covered
entities to do the right thing. However, whatever legal protection from dis-
crimination has been gained, it would be very dif‹cult to argue that people
with disabilities have achieved social or economic parity as the result of the
ADA, or that having a disability is no longer a relevant factor in the life
chances of many individuals.

But that might be far too much to expect from a civil rights law. People
with disabilities face a variety of barriers to social participation, including
limited human capital, social isolation, and cultural stereotypes.91 While all
of these can be directly linked to discrimination, none of them will be eas-
ily changed by an act of Congress. Fundamental and far-reaching social
change will be necessary for people with disabilities to enjoy full access to
American society.

The experience of African Americans has implications for the potential
of civil rights statutes to serve as vehicles for overcoming social disadvan-
tage. While Jim Crow laws and legal segregation have been abolished, the
research community is divided on the effects of equal opportunity policy
for African Americans’ incomes and access to employment.92 Poorly edu-
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cated African Americans as a group are relatively worse off in terms of
earnings or employment than they were thirty years ago, and the state of
black-white relations remains far short of the goals of the civil rights
movement of the 1960s.93 In fact, one of the most contentious issues in the
current debate over race relations is af‹rmative action. The concept of
af‹rmative action requires employers and others to take positive steps to
overcome the historic disadvantages experienced by members of minority
groups and women. In some ways, the concept is analogous to the positive
accommodations needed to make employment, education, public accom-
modations, and other institutional spheres truly accessible to Americans
with disabilities.

Just as the economic and social challenges facing many African Ameri-
cans are not likely to be resolved by civil rights laws alone, the social exclu-
sion of people with disabilities will not be resolved by the ADA on its own.
Access to good jobs, health insurance, personal assistance, community-
based services, and accessible technologies will be enhanced, but not guar-
anteed, by laws such as the ADA. Antidiscrimination laws may be neces-
sary, but not suf‹cient, for major institutional change.

Might we then expect that the ADA can at least end overt discrimination
committed on the basis of disability? If the sociopolitical model of disabil-
ity is correct, even this may be too great a burden to place on the legal sys-
tem. The stigma associated with disability is so embedded and reinforced
within our culture and social structure that only tremendous efforts will
root it out.94 As we have experienced in race and gender equity issues,
changing cultural values and social relationships that have become institu-
tionalized in the informal patterns of everyday life may be beyond the
capacity of statutory mandates. As Donald L. Horowitz has pointed out, the
courts have a built-in emphasis on formal relationships, and may lack the
capacity to alter informal patterns of behavior.95 Such an effort may be a
more appropriate task for a broadly based social and political disability
movement than for a law dependent on judicial and regulatory enforce-
ment. Interpersonal contacts may help to break down pernicious stereo-
types and arbitrary limitations on people with disabilities. Grassroots advo-
cates may be better able to educate communities about the nature of the
barriers faced by people with disabilities and how the participation of peo-
ple with disabilities can be achieved with bene‹cial results. Legal protec-
tions from discriminatory practice are probably indispensable, but such
guarantees cannot be the only strategy toward ending the discrimination
and social exclusion faced by Americans with disabilities.
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